
  These findings and conclusions are entered to supplement the court’s July 31, 20071

(Dkt. No. 61) order sustaining Trustmark’s Objection to Confirmation of Plan.  The factual

recitation herein relates to the procedural aspects of this case.  No disputed factual matters were

presented for determination and there was no evidentiary presentation upon which the court

would need to make specific findings of fact.  The court finds that the purposes of Fed. R. Bankr.

P. 7052 were served by the prior order sustaining Trustmark’s objection to confirmation, as there

were no factual issues to determine, and where the court indicated its  agreement with the legal

analysis of Trustmark for the basis of its the legal conclusions.  See, Ramirez v. Hofheinz, 619 F.

2d 442 (5  Cir. 1980)(Rule 52 serves two purposes: to engender care on the part of the trial judgeth

in ascertaining the facts; and to make possible meaningful review in the appellate courts).  The

court enters the findings and conclusions herein in an effort to further clarify its ruling in the

event it may be useful. 

IN THE UNITED STATES BANKRUPTCY COURT

FOR THE SOUTHERN DISTRICT OF MISSISSIPPI

IN RE:  CANDICE B. SMITH CASE NO. 06-51308 ERG

a/k/a CANDICE KESSLER SMITH CHAPTER 13

 Debtor

FINDINGS OF FACT
1

1.   Candice B. Smith a/k/a Candice Kessler Smith, the Debtor herein, filed a petition for

relief under Chapter 13 of Title 11 of the United States Code on November 21, 2006.  The

Debtor filed her Chapter 13 Plan on the same date.  Attached thereto was a 3 page document

entitled, “Plan Addendum.”  Under the “Plan Addendum” heading, the document stated in all

capital letters “YOUR RIGHTS MAY BE AFFECTED BY THIS PLAN ADDENDUM!!”  The

Addendum includes nine numbered paragraphs containing provisions relating to the

consequences and effects of the Debtor’s plan.  The Plan Addendum is attached hereto as

Appendix “A.”

2.   Trustmark National Bank, a creditor holding a secured claim on a 2001 Ford F-150

vehicle, filed its objection to confirmation of the plan.  (Dkt. No. 17).  In its objection, Trustmark
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claimed that the Plan Addendum attempted to supercede, modify and alter established case law,

procedure and provisions of the Bankruptcy Code.  The Objection to Confirmation of Plan is

attached hereto as Appendix “B.”  

3.  The Debtor subsequently filed her response to Trustmark’s objection that contained a

Motion for More Definite Statement.  The Debtor’s Response to Objection to Confirmation of

Plan and Motion for More Definite Statement is attached as Appendix “C.”  On February 5,

2007, Trustmark filed its More Definite Statement.  Trustmark’s More Definite Statement is

attached as Appendix “D.”  A briefing schedule was submitted by the parties, was subsequently

modified, and the issue was submitted on briefs without an evidentiary presentation. 

4.  Trustmark states the following in its brief:

     Trustmark has filed an Objection to Confirmation of Plan contending that (1)

the plan addendum has not been approved by this Court, (2) the plan addendum

deviates from the chapter 13 plan form that has been approved by this Court, (3)

the plan addendum conflicts with the provisions of the Bankruptcy Code or

confirmation order used by this Court, (4) the plan addendum is unduly

burdensome on creditors and chapter 13 trustees to make a determination whether

such language is proper or permissible and whether the plan addendum conflicts

with State Law, (5) the plan addendum language is largely unnecessary and

superfluous, (6) the plan addendum is not applicable to the situation of the debtor,

(7) the plan addendum is an inappropriate attempt to unilaterally adjudicate

matters that are properly the subject of an adversary proceeding, and (8) any

additions that Debtor wishes to have in her plan would better be addressed in the

claims objection process.

Brief of Trustmark National Bank in Support of its Objection to Confirmation of Plan at 1.  

5.  The court entered its order sustaining Trustmark’s Objection to Confirmation of Plan

and holding the analysis of law presented by Trustmark to be correct.

6.  An order confirming the debtor’s plan was entered on August 9, 2007.

7.  The Debtor filed a Motion for Findings by the Court on August 10, 2007, requesting
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that the court provide specific findings of fact and conclusions of law and to amend the order of

July 31, 2007.  (Dkt. No. 65).  

CONCLUSIONS OF LAW

The matter before the court is a core proceeding pursuant to 28 U.S.C. § 157.  The court

has jurisdiction over the subject matter and the parties pursuant to 28 U.S.C. §1334 and § 157.

In its prior order sustaining Trustmark’s Objection to Confirmation of Plan, this court

indicated that Trustmark’s analysis of the law and contested issues was correct.  Trustmark’s

analysis included citation to and attachment of decisions on this issue that have been rendered by

other bankruptcy judges in the Northern and Southern Districts of Mississippi.  On April of  2007,

the court in In re Mayo, No. 06-10569 (Bankr. N.D.Miss., Apr. 10, 2007), sustained the Chapter

13 Trustee’s objection to confirmation    The court held that, “the additions that Debtor seeks to

add to the plan sheet would better be addressed in the claims objection process rather than as an

addition to the plan sheet.”  In the case of In re Merchant, No. 06-02742 (Bankr. S.D.Miss., Apr.

10, 2007), the court held that “the Court finds that the additions that Debtor seeks to add to the

Uniform Local Plan Form would better be addressed in the claims objection process rather than as

an addition to the plan sheet.  See, In re Reed, No. 06-02743 (Bankr. S.D.Miss., Apr. 10, 2007); In

re Edwards, No. 06-02926 (Bankr. S.D.Miss., Apr. 10, 2007); In re Phillips, No. 07-00259

(Bankr. S.D.Miss., Apr. 10, 2007); In re Howie, No. 06-02948 (Bankr. S.D.Miss., Apr. 10, 2007). 

See also, In re Rickman, No. 06-02244 (Bankr. S.D.Miss., Feb. 23, 2007) (agreed order entered

requiring debtor to delete general and special conditions applicable to the chapter 13 plan and

conform to the form plan approved by the court).  This court agrees with the other bankruptcy

courts in these jurisdictions that have previously ruled in this matter.  Further, the court finds no
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prejudice or harm to the debtor by this process.  The debtor retains the right to deal specifically

with its own debts and creditors.

The Debtor’s Plan Addendum contains numerous items apparently intended to cover a

wide range of situations and that are not specifically formulated to deal with this particular debtor

and her creditors.  As pointed out by Trustmark, the provisions of the Plan Addendum that relate

to treatment of claims secured by real property, or home mortgage claims, (paragraph 1 containing

subparagraphs A-E) are entirely irrelevant here because the debtor has no home mortgage. 

Trustmark argues in response to several of the Plan Addendum provisions that the

language reiterates existing rights and does not add to the confirmation process.  Trustmark also

argues that some of the provisions are contrary to law or conflict with other rules, including

provisions relating to lien releases, claim transfers and arbitration clauses.  Trustmark states in its

brief:

     Trustmark agrees with Debtor that § 1322(b)(11) provides that the plan may

“include any other appropriate provisions not inconsistent with its title.”  The

operative word is “appropriate.”  The first five paragraphs (out of 14) of the plan

addendum deal with claims secured by real property that the debtor intends to

retain.  This debtor has no real property.  Debtor realizes this limitation and even

refers to this limitation in her brief.  Therefore, is this plan language an

“appropriate provision” under § 1322(b)(11)?  It is difficult to so conclude.

     Plan provisions must have a valid, legal purpose that furthers the overall

purpose and function of a chapter 13 plan, which is repayment of debt.  Absent a

valid, legal purpose, miscellaneous provisions should not be allowed to stand in a

chapter 13 plan.  This is true even if the provisions duplicate the Bankruptcy Code,

case law, local rules, or even local practices . . . In this case, the plan addendum

proposed by Debtor consists of 14 paragraphs and 93 lines of vague legalese

without explanation or justification.  Some of these provisions unnecessarily iterate

the Bankruptcy Code while others appear to be for the purposes of giving Debtor a

competitive advantage in a hypothetical, future civil case against an unwary

creditor.     
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Brief of Trustmark at 2-3.  Trustmark further comments as follows regarding the claims process as

an appropriate manner of dealing with these issues:

Any debtor may obtain any reasonable and necessary language concerning a

particular claim by objecting to that claim.  This procedure promotes judicial

economy since the desired language is tailored to the case and the particular debtor

rather than a “shotgun” approach to provisions that are, at best, inapplicable or

impermissible surplusage and, at worse, a trap for the unwary creditor.

     A debtor is being deprived of no right whatsoever by being required to address a

dispute to a claim by the claims objection process. 

Brief of Trustmark at 9. 

Statements and arguments by the debtor indicate that the debtor or debtor’s counsel is

advocating a change to the local chapter 13 plan form through this debtor’s plan confirmation

process.  The debtor’s brief contains the following statement, “Debtor’s supplementation of the

Form is proper under the Code, and is necessary to protect and implement debtors’ rights under

the Code – especially since October 17, 2005.  Evolving creditor tactics in bankruptcy practice ...

arguably require debtor attorneys to adapt to protect their clients.”  Debtor’s Brief on Trustmark’s

Objection to Confirmation at 10.  However, the court finds that specific determinations as to the

legality or propriety of certain provisions of the Plan Addendum would not be appropriate or

relevant here, as those general issues are not ripe issues for judicial determination in this

individual debtor’s Chapter 13 proceeding.  Further, the court does not consider it a proper

function of this court at this time to adopt or allow for usage in this district a Chapter 13 plan form

for implementation by one debtor’s attorney that has not been approved for local use through a

more appropriate procedure, such as a process delegated pursuant to Federal Rule of Bankruptcy



 The Chapter 13 Plan Form that is currently in use in this district is available on the2

Region 5 United States Trustee’s website.  The form indicates that it was revised on October 24,

2005.  The Chapter 13 Plan Form is also available on the website maintained by the Clerk of this

court.
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Procedure 9029, or through the Region V United States Trustee.   See In re Schiffman,388 B.R.2

422 (Bankr. D.Or. 2006)(the court noted that the local chapter 13 plan form was approved and

promulgated by all bankruptcy judges in the district and submitted to various constituencies prior

to approval including chapter 13 trustees and the Department of Justice); In re Walat, 89 B.R. 11

(E.D. Va. 1988)(court held that local plan form is a valid exercise of court’s authority to regulate

local practices and procedure, noting that central purpose of form is efficiency); In re Coover,

2006 WL 4491439 (Bankr. D. Kan. 2007) (the court noted that a change in local form plan

language was recommended by a Bench Bar Committee and adopted by the court.)

The court’s decision, herein, is not an adjudication on the merits of any of the specific

legal points addressed by the debtor’s Plan Addendum proposed as a response to new bankruptcy

legislation.  

The foregoing Findings of Fact and Conclusions of Law are provided as a supplement to

the court’s Order of July 31, 2007 sustaining the Objection to Confirmation of Plan by Trustmark

National Bank.

DATED this the 6th day of September, 2007.

/s/ Edward R. Gaines                      

EDWARD R. GAINES

UNITED STATES BANKRUPTCY JUDGE
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IN THE UNITED STATES BANKRUPTCY COURT FOR THE 
SOUTHERN DISTRICT OF MISSISSIPPI

IN RE: CANDICE B. SMITH a.k.a. Candice Kessler Smith                                                    DEBTOR(S)
                                                                                                                                  CASE NO. 06-51308-ERG
TRUSTMARK NATIONAL BANK                                                                                             CREDITOR

OBJECTION TO CONFIRMATION OF PLAN

COMES NOW Trustmark National Bank (Trustmark), by counsel, and objects to

confirmation as follows:

1. Trustmark holds a secured claim covering a 2001 Ford F-150 vehicle.

2. Debtor’s plan provides that Trustmark will retain its lien until the plan is completed.

Trustmark should retain its lien until the debtor receives a discharge.

3. Further, no provision is made in the chapter 13 plan for payment of adequate protection.

4. Further, the plan contains a “plan addendum” that attempts to supercede, modify,

and/or alter established case law and procedure and provisions of the bankruptcy code.

The objectionable provisions of this addendum are as follows:

1A. Such language is superfluous since the chapter 13 miniplan already
specifies this information.

1B. Adequate protection is an issue to be resolved by the Court or agreed to
by the parties, and adequate protection cannot be unilaterally dictated by the
debtor. 

1C. The duties of the holders of allowed secured claims should be determined
by the bankruptcy code, the confirmation order, State law, and the contract,
not unilaterally dictated by the debtor. 

1D. Whether the secured claim is current at the time of completion of the plan
depends upon the payments actually made by the debtor and should not
depend upon the debtor’s assertion that the account is current at the time of
completion of the plan even though payments may not be current. 

1E. Since the provisions of  the addendum are objectionable, imposing a duty
on the secured party to comply with such provisions is likewise objectionable.

5. Debtor(s) should not be allowed to change statutes of limitation or the Doctrine of

Laches. 
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-2-CANDICE SMITH #06-51308-ERG Objection 

6. State law amply provides remedies for release of a motor vehicle Certificate of Title, and

this provision attempts to confer subject matter jurisdiction and personal jurisdiction upon

creditors that would otherwise not be subject to such jurisdiction. 

7. State law amply covers the law of agency, and a debtor should not be permitted to

enlarge upon existing law. 

8. Debtor should not be allowed to unilaterally modify contractual provisions unrelated

to the bankruptcy proceeding.

9. The bankruptcy code sets forth the duties of a debtor as to the debtor’s applicable

schedules, and the debtor should not be allowed to alter those duties. Further, debtors should not

be allowed to modify existing law on waiver.

9. 11 U. S. C. §1306 provides that the debtor shall remain in possession of all property of

the estate, except as provided in the confirmed plan or an order confirming the plan. Debtors

should not be allowed to enlarge on that provision. 

10. Debtors should neither be allowed to unilaterally subject creditors to subject matter

jurisdiction or personal jurisdiction, nor should debtors be allowed to enforce provisions of the

plan after the closing of the case. 

11. Since the individual provisions of the addendum are objectionable, paragraph 9 is

likewise objectionable. 

12. The chapter 13 plan of Debtor does not comply with the provisions of the bankruptcy

code, the plan should not be confirmed, and the case should be dismissed.

WHEREFORE, Trustmark objects to confirmation as aforesaid and requests that this case

be dismissed; and Trustmark requests such other relief to which it may be entitled in the premises.

Respectfully submitted,

TRUSTMARK NATIONAL BANK

by: /s/Larry Spencer, Its Attorney
KING & SPENCER, ATTORNEYS
POST OFFICE BOX 123
JACKSON, MS  39205

PHONE:  601-948-1547, MB #7730 
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CERTIFICATE OF SERVICE

I, Larry Spencer, Attorney for Trustmark National Bank, do hereby certify that I

have this day electronically mailed a true and correct copy of the above and foregoing

objection to:

Allen Flowers
allen.flowers@aflowerslaw.net  
ATTORNEY FOR DEBTOR(S)

J. C. Bell
mdg@jcbell.net    
TRUSTEE

SO CERTIFIED, this the 5  day of December 2006.th

/s/Larry Spencer

    

mailto:allen.flowers@aflowerslaw.net
mailto:bankruptcy@msattys.com
mailto:mdg@jcbell.net
mailto:jlhenley@jlhenleych13.net
mailto:HJB@HBarkley13.com
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IN THE UNITED STATES BANKRUPTCY COURT FOR THE 
SOUTHERN DISTRICT OF MISSISSIPPI

IN RE: CANDICE B. SMITH a.k.a. Candice Kessler Smith                                       DEBTOR(S)
                                                                                                                     CASE NO. 06-51308-ERG
TRUSTMARK NATIONAL BANK                                                                                CREDITOR

MORE DEFINITE STATEMENT

COMES NOW Trustmark National Bank (Trustmark), by counsel, and file this its

More Definite Statement of matters contained in its Objection to Confirmation as follows:

1. As to Paragraph 4 of the objection, Trustmark believes that a more definite

statement is not needed since the debtor does not have a claim secured by real property.

2. As to paragraph 5 of the objection, the proposed plan language in question

provides that such language may be enforced by the debtor in this case either before or

after the entry of a discharge order and either before or after the closing of this case.

Debtor provides no time limitation, and debtor’s language can conceivably be construed

as an attempt to alter applicable statutes of limitation and/or the Doctrine of Laches. 

3. State law already provides remedies in the event a motor vehicle Certificate of

Title is not timely released, and to impose upon a secured party a 10-day provision for

release of  a title, with no provision for the particular facts of the case, makes a secured

creditor ipso facto liable for damages. Further, the proposed plan language confers

jurisdiction of such action by the debtor against the secured party in the bankruptcy court

when such jurisdiction is a State Law matter. Further, the proposed plan language states

that such a proceeding may be brought either before or after the entry of the discharge

order and either before or after the closing of this case although the bankruptcy court loses

jurisdiction after the closing of the case. 
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4. One of the provisions of the proposed plan language is that if a claim has been

transferred by the holder, the failure of the transferee to file evidence of the terms of the

transfer with the bankruptcy court clerk, the trustee, and the attorney for the debtor. This

language imposes strict liability upon the transferor for any acts of the transferee, violating

established law on agency. 

5. Among other things, the proposed plan language attempts to void enforcement

of any arbitration agreement without any finding by a court that such language is either

procedurally or substantively deficient. 

6. Part of the proposed plan language confers subject matter and personal

jurisdiction in the bankruptcy court in matters that are State Law matters over which the

bankruptcy court has no jurisdiction.

7. Further, Debtor maintains that some of the proposed plan language is merely a

restatement of the Bankruptcy Code. If so, such language is surplus and is not needed by

Debtor.

8. Further, any specific plan provision that debtor reasonably and necessarily

requires in the chapter 13 plan may be obtained by objection or motion practice. 

9. Further, it is unduly burdensome upon the Court, the chapter 13 trustees, and

creditors to have to scrutinize such additional language to find out if such language may

conflict with the chapter 13 plan that is approved by the Court, the Bankruptcy Code, or

established case law. The instant proposed language is not the only variation of plan

language being used by chapter 13 debtors. Sorting through such plan language and

variations thereof unnecessarily delays confirmation. 
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WHEREFORE, having filed its More Definite Statement, Trustmark states that it

should be released from further obligation to provide further information by pleadings. 

Respectfully submitted,

Trustmark National Bank 

by: /s/Larry Spencer, Its Attorney

CERTIFICATE OF SERVICE

I, Larry Spencer, Attorney for Trustmark National Bank, do hereby certify that I

have this day electronically mailed a true and correct copy of the above and foregoing

statement to:

Allen Flowers
allen.flowers@aflowerslaw.net  
ATTORNEY FOR DEBTOR(S)

J. C. Bell
mdg@jcbell.net    
TRUSTEE

SO CERTIFIED, this the 31  day of January 2007.st

/s/Larry Spencer
KING & SPENCER, ATTORNEYS

POST OFFICE BOX 123

JACKSON, MS  39205

PHONE:  601-948-1547, MB #7730 

mailto:allen.flowers@aflowerslaw.net
mailto:bankruptcy@msattys.com
mailto:mdg@jcbell.net
mailto:jlhenley@jlhenleych13.net
mailto:HJB@HBarkley13.com
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