SO ORDERED,

OVIRN

Judge Jamie A. Wilson

United States Bankruptcy Judge
Date Signed: October 8, 2024

The Order of the Court is set forth below. The docket r eflects the date enter ed.

UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF MISSISSIPPI

IN RE:
JEFFERY D. SMITH, CASE NO. 20-02999-JAW
DEBTOR. CHAPTER 13
ORDER GRANTING MOTION FOR APPROVAL
OF COMPROMISE AND SETTLEMENT AND DENYING

APPLICATION FOR ALLOWANCE OF COMPENSATION AND
REIMBURSEMENT OF NECESSARY EXPENSES WITHOUT PREJUDICE

This matter came before the Court for hearing on October 7, 2024 (the “Hearing”), on the
Motion for Approval of Compromise and Settlement and Application for Allowance of
Compensation and Reimbursement of Necessary Expenses (the “Motion to Approve Settlement”
and/or Fee Application”)! (Dkt_#124) filed by Jeffrey D. Smith (the “Debtor”) the United States
Trustee’s Objection to Motion for Approval of Compromise and Settlement and Application for
Allowance of Compensation and Reimbursement of Necessary Expenses (the “UST Objection”™)
(Dkt. #124) filed by David W. Asbach, Acting U.S. Trustee (“UST”); and the Chapter 13 Trustee’s
Objection to Application for Compensation and Motion for Approval of Compromise and
Settlement (the “Chapter 13 Trustee Objection”) (Dkt. #129) filed by Torri Parker Martin, the

chapter 13 trustee (“Chapter 13 Trustee”) in the above-referenced bankruptcy case (the

! The Debtor has combined into one pleading what should be two—a motion and an application.
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“Bankruptcy Case”). At the Hearing, Guy D. Bryant appeared on behalf of the Debtor as his
bankruptcy counsel; Christopher J. Steiskal, Sr. represented the UST; Semoune Taylor represented
the Chapter 13 Trustee.

A. The Motion to Approve Settlement is granted.

On December 11, 2020, the Debtor filed a petition for relief under chapter 13 of the U.S.
Bankruptcy Code (DkL_#1l). The Debtor was injured as a result of a hernia mesh implant and
pursued a products liability claim against Ethicon, Johnson & Johnson, and others. (Dkt._#124).
On September 9, 2024, the Debtor filed the Motion for Approval of Settlement seeking approval
of the settlement of the Debtor’s hernia mesh claim for $10,000. Neither the UST nor the Chapter
13 Trustee object to the settlement. Accordingly, the Court finds that the Debtor’s request to
approve the $10,000 settlement should be approved. The Court also finds that all settlement funds
should be paid to the Chapter 13 Trustee within fourteen (14) days of this Order.

B. The Fee Application is denied without prejudice.

On July 31, 2024, the Court approved the employment of Milberg, Coleman, Bryson, Phillips,
Grossman, LLC (“Milberg”) to represent the Debtor in his products liability claim. The Order on
Application to Employ Counsel (the “Employment Order”) (DKL_#120) provides that

“compensation . . . may be awarded by the Court upon proper application submitted pursuant to

Eed. R, Bankr, P. 2016 (a) and LBR 2016, which shall not exceed fifty percent (50%) of any
proposed settlement.” (DKL #120 at 1l). Notwithstanding these clear terms, Milberg asks this Court
to approve professional fees in the amount of $4,000% and the reimbursement of expenses in the
amount of $4,400, the sum of which exceeds 50% of the proposed settlement. Although the UST

Objection clearly sought documentation for the reimbursement claim, none was provided. [L1]

2 Milberg seeks professional fees in the amount of $4,050 on the first page of the Fee Application and $4,000 on the
second page. Forty percent of $10,000 is $4,000.
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U.S.C. §330()(1) allows reimbursement of actual, necessary expenses, but this Court cannot

ascertain if the requested reimbursements were necessary without any documentation. See In re

Evangeline Refining Co., B90 F.2d 1312, 1327 (5th Cir. 1989) (noting that “a court should only

award fees to the level that has been proven to be actual, necessary and reasonable). The Court

finds that Milberg’s request for compensation is incomplete, does not comply with FED. R. BANKR]

P._2016(a), and should be denied without prejudice. Milberg should file a corrected Fee

Application that complies with EED. R. BANKR. P. 2016(a) within thirty (30) days of this Order.

Milberg’s failure to do so will result in the denial of all compensation. /d. (ruling that a reviewing
court “should not venture guesses nor undertake extensive investigation to justify a fee for an
attorney . . . who has not done so himself”).

As to the request for payment to Cash4Cases, Inc. in the amount of $3,250, the Chapter 13
Trustee stated at the Hearing that this claim arises from a pre-petition loan.? Bankruptcy counsel
for the Debtor did not dispute this characterization of the claim at the Hearing. As such, it cannot
be paid as a “reimbursement” or “lien.”

IT IS, THEREFORE, ORDERED that the settlement is hereby approved. All settlement funds
shall be paid to the Chapter 13 Trustee within fourteen (14) days of this Order.

IT IS FURTHER ORDERED that Milberg’s request for compensation is hereby denied

without prejudice. Within thirty (30) days of this Order Milberg shall file a corrected Fee

Application that complies with ILEED. R, BANKR, P. 2016(a) or all compensation will be denied.

##END OF ORDER##

3 Even if this loan were obtained post-petition, it was obtained without Court approval.
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